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for the entire year or subject to tax-
ation as a resident in both foreign
countries for the period during which
the individual maintains a tax home in
each foreign country.

(f) Closer connection exception unavail-
able. An alien individual who has per-
sonally applied, or taken other affirm-
ative steps, to change his or her status
to that of a permanent resident during
the current year or has an application
pending for adjustment of status dur-
ing the current year will not be eligible
for the closer connection exception. Af-
firmative steps to change status to
that of a permanent resident include,
but are not limited to, the following—

(1) The filing of Immigration and
Naturalization Form I-508 (Waiver of
Immunities) by the alien;

(2) The filing of Immigration and
Naturalization Form I-485 (Application
for Status as Permanent Resident) by
the alien;

(3) The filing of Immigration and
Naturalization Form I-130 (Petition for
Alien Relative) on behalf of the alien;

(4) The filing of Immigration and
Naturalization Form I-140 (Petition for
Prospective Immigrant Employee) on
behalf of the alien;

(5) The filing of Department of Labor
Form ETA-750 (Application for Alien
Employment Certification) on behalf of
the alien; or

(6) The filing of Department of State
Form OF-230 (Application for Immi-
grant Visa and Alien Registration) by
the alien.

() Filing requirements. See
§301.7701(b)-8 with regard to the state-
ment that must be filed by an alien in-
dividual claiming the closer connection
exception.

[T.D. 8411, 57 FR 15244, Apr. 27, 1992; 57 FR
28612, June 26, 1992; 57 FR 37190, Aug. 18, 1992;
58 FR 17516, Apr. 5, 1993]

§301.7701(b)-3 Days of presence in the
United States that are excluded for
purposes of section 7701(b).

(a) In general. In computing days of
presence in the United States, an alien
is considered to be present if the indi-
vidual is physically present in the
United States at any time during the
day (see §301.7701(b)-1(c)(2)(i)). How-
ever, for purposes of section 7701(b) and
the regulations under that section, the

§301.7701(b)-3

following days shall be excluded and
will not count as days of presence in
the United States—

(1) Any day that an individual is
present in the United States as an ex-
empt individual;

(2) Any day that an individual is pre-
vented from leaving the United States
because of a medical condition that
arose while the individual was present
in the United States;

(3) Any day that an individual is in
transit between two points outside the
United States; and

(4) Any day on which a regular com-
muter residing in Canada or Mexico
commutes to and from employment in
the United States.

(b) Exempt individuals—(1) In general.
An exempt individual is an individual
who is either a—

(i) Foreign government-related indi-
vidual as defined in paragraph (b)(2) of
this section;

(ii) Teacher or trainee as defined in
paragraph (b)(3) of this section;

(iii) Student as defined in paragraph
(b)(4) of this section; or

(iv) Professional athlete as defined in
paragraph (b)(5) of this section.

(2) Foreign government-related indi-
vidual—(i) In general. A foreign govern-
ment-related individual is an indi-
vidual (and that individual’s imme-
diate family) who is temporarily
present in the United States—

(A) As a full-time employee of an
international organization;

(B) By reason of diplomatic status; or

(C) By reason of a visa that the Sec-
retary of the Treasury or his or her
delegate (after consultation with the
Secretary of State when appropriate)
determines represents full-time diplo-
matic or consular status. An individual
described in this paragraph shall be
considered to be temporarily present in
the United States if the individual is
not a lawful permanent resident as de-
scribed in §301.7701(b)-1(b)(1), regard-
less of the actual amount of time that
the individual is present in the United
States.

(i1) Definition of international organi-
cation. The term ‘“‘international organi-
zation” means any public international
organization that has been designated
by the President by Executive Order as
being entitled to enjoy the privileges,
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exemptions, and immunities provided
for in the International Organizations
Act (22 U.S.C. 288). An individual de-
scribed in paragraph (b)(2)(i) of this
section will be a full-time employee of
an international organization if that
individual’s employment with the orga-
nization is consistent with an employ-
ment schedule of a person with a stand-
ard full-time work schedule with the
organization.

(iii) Fuli-time diplomatic or consular
status. An individual is considered to
have full-time diplomatic or consular
status if—

(A) The individual has been accred-
ited by a foreign government recog-
nized de jure or de facto by the United
States;

(B) The individual intends to engage
primarily in official activities for that
foreign government while in the United
States; and

(C) The individual has been recog-
nized by the President, or by the Sec-
retary of State, or by a consular officer
acting on behalf of the Secretary of
State, as being entitled to such status.

(3) Teacher or trainee. A teacher or
trainee includes any individual (and
that individual’s immediate family),
other than a student, who is admitted
temporarily to the United States as a
nonimmigrant under section 101(a)(15)
(J) (relating to the admission of teach-
ers and trainees into the United
States) or section 101(a)(15)(Q) (relating
to the admission of participants in
international cultural exchange pro-
grams) of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)(15) (J), (Q))
and who substantially complies with
the requirements of being admitted.

(4) Student. A student is any indi-
vidual (and that individual’s imme-
diate family) who is admitted tempo-
rarily to the United States as a non-
immigrant under section 101(a)(15)(F)
or (M) (relating to the admission of
students into the United States) or as a
student under section 101(a)(15)(J) (re-
lating to the admission of teachers and
trainees into the United States) or sec-
tion 101(a)(15)(Q) (relating to the ad-
mission of participants in inter-
national cultural exchange programs)
of the Immigration and Nationality
Act (8 U.S.C. 1101(a)(15) (F), (J), (M),
(Q)) who substantially complies with
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the requirements of being admitted.
For rules concerning taxation of cer-
tain nonresident students or trainees,
see section 871(c) and §1.871-9(a) of this
chapter.

(5) Professional athlete. A professional
athlete is an individual who is tempo-
rarily present in the United States to
compete in a charitable sports event
described in section 274(1)(1)(B). For
purposes of computing the days of pres-
ence in the United States, only days on
which the athlete actually competes in
a charitable sports event described in
section 274(1)(1)(B) shall be excluded.
Thus, days on which the individual is
present to practice for the event, to
perform promotional or other activi-
ties related to the event, or to travel
between events shall be included for
purposes of the substantial presence
test.

(6) Substantial compliance. An indi-
vidual described in paragraph (b) (3) or
(4) of this section will be deemed to
comply substantially with the visa re-
quirements relevant to residence for
tax purposes if the individual has not
engaged in activities that are prohib-
ited by the Immigration and Nation-
ality Act and the regulations there-
under and could result in the loss of F,
J or M visa status. An individual will
not be deemed to comply substantially
with the visa requirements relevant to
residence for tax purposes merely by
showing that the individual’s visa has
not been revoked. An independent de-
termination of substantial compliance
may be made by the Internal Revenue
Service for any individual claiming to
be an exempt individual under para-
graph (b) (3) or (4) of this section. For
example, if an individual with an F
visa (student visa) is found to have ac-
cepted unauthorized employment or to
have maintained a course of study that
is not considered by the Internal Rev-
enue Service to be full-time, the indi-
vidual will not be considered to comply
substantially with the individual’s visa
requirements regardless of whether the
individual’s visa has been revoked.

(T) Limitation on teacher or trainee and
student exemptions—(i) Teacher or train-
ee limitation in general. Except as other-
wise provided, an individual shall not
exclude days of presence as a teacher
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or trainee if the individual has been ex-
empt as a teacher, trainee, or student
for any part of two of the six preceding
calendar years.

(ii) Special teacher or trainee limitation
for section 872(b)(3) compensation. If—

(A) A teacher or trainee receives
compensation in the current year and
all of that compensation is described in
section 872(b)(3);

(B) That individual was present in
the United States as a teacher or train-
ee in any prior year within the last 6
years; and

(C) During each prior year (within

the 6 year period) in which the indi-
vidual was present as a teacher or
trainee, the individual received com-
pensation all of which was described in
section 872(b)(3);
Then that individual shall include days
of presence as a teacher or trainee in
the current year only if the individual
has been exempt as a teacher, trainee,
or student for any part of four of the
six preceding calendar years.

(iii) Limitation on student exemption.
An individual will not be able to ex-
clude days of presence as a student if
the individual has been exempt as a
teacher, trainee, or student for any
part of more than five calendar years,
unless it is established to the satisfac-
tion of the district director that the in-
dividual does not intend to reside per-
manently in the United States and has
substantially complied with the re-
quirements of the student visa pro-
viding for the individual’s temporary
presence in the United States. For pur-
poses of this paragraph (b)(7), the facts
and circumstances to be considered in
determining if an individual has dem-
onstrated an intent to reside perma-
nently in the United States include
(but are not limited to)—

(A) Whether the individual has main-
tained a closer connection with a for-
eign country as described in
§301.7701(b)-2; and

(B) Whether the individual has taken
affirmative steps within the meaning
of paragraph (f) of §301.7701(b)-2 to ad-
just the individual’s status from non-
immigrant to lawful permanent resi-
dent.

(iv) Transition rule. The rules in this
paragraph (b)(7) relating to stated peri-
ods of exempt status apply only for
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those stated periods that occur after
1984. Thus, for example, an alien who is
present as a student during the cal-
endar years 1982-1990 will not be sub-
ject to the five year rule for students
until 1990.

(v) Examples. The following examples
illustrate the application of paragraphs
(b)(7) (i) and (ii) of this section:

Example 1. B is temporarily present in the
United States during the current year as a
teacher, within the meaning of section
101(a)(15)(J) of the Immigration and Nation-
ality Act. B does not receive compensation
described in section 872(b)(3) in the current
year. B has been treated as an exempt stu-
dent for the past three years. Although this
is the first year that B is seeking to be ex-
empt as a teacher, he will not be considered
an exempt individual for the year because he
has been exempt as a student for at least two
of the past six years.

Example 2. C is temporarily present in the
United States during the current year as a
teacher and receives compensation described
in section 872(b)(3) in the current year. C has
been treated as an exempt teacher for the
past two years but C’s compensation for
those years was not described in section
872(b)(3). C will not be considered an exempt
individual for the current year because she
has been exempt as a teacher for at least two
of the past six years.

Example 3. The facts are the same as in Ex-
ample 2, except that all of C’s compensation
for the two preceding years was described in
section 872(b)(3). C will be considered to be
an exempt individual for the current year be-
cause she has not been exempt as a student,
teacher or trainee for four of the six pre-
ceding calendar years.

Example 4. D is temporarily present in the
United States during the current year as a
teacher, within the meaning of section
101(a)(15)(J) of the Immigration and Nation-
ality Act. D does not receive compensation
described in section 872(b)(3) in the current
year. D entered the United States in Decem-
ber of the second preceding year and intends
to remain in the United States until June of
the current year. D will not be considered an
exempt individual for the current year be-
cause he has been exempt as a teacher for at
least two of the past six years.

(8) Immediate family. The immediate
family of an exempt individual in-
cludes the individual’s spouse and un-
married children (whether by blood or
adoption) but only if the spouse’s or
unmarried children’s visa status are
derived from and dependent on the visa
classification of the exempt individual.
For the purposes of this paragraph, the
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term wunmarried children means those
children who are under 21 years of age,
who reside regularly in the household
of the exempt individual, and who are
not members of some other household.
The immediate family of an exempt in-
dividual does not include the attend-
ants, servants, and personal employees
of that individual.

(c) Medical condition—(1) In general.
An individual will not be considered
present on any day that the individual
intends to leave and is unable to leave
the United States because of a medical
condition or medical problem that
arose while the individual was present
in the United States. A day of presence
will not be excluded if the individual,
who was initially prevented from leav-
ing, is subsequently able to leave the
United States and then remains in the
United States beyond a reasonable pe-
riod for making arrangements to leave
the United States. A day will also not
be excluded if the medical condition
arose during a prior stay in the United
States (whether or not days of presence
during the prior stay were excluded)
and the alien returns to the United
States for treatment of the medical
condition or medical problem that
arose during the prior stay.

(2) Intent to leave the United States.
For purposes of paragraph (c)(1) of this
section, whether an individual intends
to leave the United States on a par-
ticular day will be determined based on
all the facts and circumstances. Thus,
if at the time an individual’s medical
condition or medical problem arose,
the individual was present in the
United States for a definite purpose
which by its nature could be accom-
plished within the United States dur-
ing a period of time that would not
cause the individual to be a resident
under the substantial presence test,
the individual may be able to establish
that he or she intended to leave the
United States. However, if the individ-
ual’s purpose is of such a nature that
an extended period of time would be re-
quired for its accomplishment (suffi-
cient to cause the individual to be a
resident under the substanial presence
test), the individual would not be able
to establish the requisite intent to
leave the United States. If the indi-
vidual is present in the United States
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for no particular purpose or a purpose
by its nature that does not require a
specific period of time to accomplish,
the determination of whether the indi-
vidual has the requisite intent to leave
the United States will depend on all
the surrounding facts and cir-
cumstances. In the case of an indi-
vidual adjudicated mentally incom-
petent, proof of intent to leave the
United States may be determined by
analyzing the incompetent’s pattern of
behavior prior to the adjudication of
incompetence. Generally, an individual
will be presumed to have intended to
leave during a period of illness if the
individual leaves the United States
within a reasonable period of time
(time to make arrangements to leave)
after becoming physically able to
leave.

(8) Pre-existing medical condition. A
medical condition or problem will not
be considered to arise while the indi-
vidual is present in the United States,
if the condition or problem existed
prior to the individual’s arrival in the
United States, and the individual was
aware of the condition or problem, re-
gardless of whether the individual re-
quired treatment for the condition or
problem when the individual entered
the United States.

(4) Examples. The following examples
illustrate the application of this para-
graph (c):

Example 1. B is in a serious automobile ac-
cident in the United States on March 25. B
intended to leave the United States on
March 31 (as evidenced by an airline ticket),
but was unable to leave on that date as a re-
sult of the injuries suffered in the accident.
B recovered from the injuries and was able to
leave and did leave the United States on May
31. B’s presence in the United States during
the period from April 1 through May 31 will
not be counted as days of presence in the
United States.

Example 2. The facts are the same as in Ex-
ample 1, except that B’s return flight (as evi-
denced by an airline ticket) was scheduled
for May 31. Because B did not intend to leave
the United States until May 31, B may not
exclude any days of presence in the United
States.

(d) Days in transit. An alien indi-
vidual may exclude days of presence in
the United States if the individual is in
transit between two foreign points, and
is physically present in the United

722



Internal Revenue Service, Treasury

States for fewer than 24 hours. For pur-
poses of this paragraph, an individual
will be considered to be in transit if the
individual pursues activities that are
substantially related to completing his
or her travel to a foreign point of des-
tination. For example, an alien who
travels between airports in the United
States in order to change planes en
route to the individual’s destination
will be considered to be in transit.
However, if the individual attends a
business meeting while he or she is
present in the United States, whether
or not that meeting is within the con-
fines of the airport, the individual will
not be considered to be in transit. For
purposes of this paragraph, the term
“foreign point” means any areas that
are not included within the definition
of the term ‘‘United States’ provided
in §301.7701(b)-1(c)(2)(ii).

(e) Regular commuters from Mexico or
Canada—(1) General rule. An alien indi-
vidual will not be considered to be
present in the United States on days
that the individual commutes to the
United States from the individual’s
residence in Mexico or Canada if the
individual regularly commutes from
Mexico or Canada. An alien individual
will be considered to commute regu-
larly if the individual commutes to the
individual’s location of employment or
self-employment in the United States
from his or her residence in Mexico or
Canada on more than 75% of the work-
days during the working period.

(2) Definitions. (i) The term commutes
means to travel to employment or self-
employment and to return to one’s res-
idence within a 24-hour period.

(ii) The term workdays means days on
which the individual works in the
United States or Canada or Mexico.

(iii) The term working period means
the period beginning with the first day
in the current year on which the indi-
vidual is physically present in the
United States for purposes of engaging
in employment or self-employment and
ending on the last day in the current
year on which the individual is phys-
ically present in the United States for
purposes of engaging in that employ-
ment or self-employment. If the nature
of the employment or self-employment
is such that it requires the individual
to be present in the United States only
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on a seasonal or cyclical basis, the
working period will begin with the first
day of the season or cycle on which the
individual is present in the United
States for purposes of engaging in that
employment or self-employment and
end on the last day of the season or
cycle on which the individual is
present in the United States for the
purpose of engaging in that employ-
ment or self-employment. Thus, there
may be more than one working period
in a calendar year and a working pe-
riod may begin in one calendar year
and end in the following calendar year.

(3) Examples. The following examples
illustrate the operation of this para-
graph (e):

Example 1. B lives in Mexico and is em-
ployed by Corporation X in its office in Mex-
ico. B was temporarily assigned to X’s office
in the United States. B’s employment in the
United States office began on February 1,
1988, and continued through June 1, 1988. On
June 2, B resumed his employment in Mex-
ico. On 59 days in the period beginning on
February 1, 1988, and ending on June 1, 1988,
B travelled each morning from his residence
in Mexico to X Corporation’s United States
office for the purpose of engaging in his em-
ployment with X Corporation. B returned to
his residence in Mexico on each of those eve-
nings. On seven days in the period from Feb-
ruary 1, 1988, through June 1, 1988, B worked
in X’s Mexico office. B is not considered to
have been present in the United States on
any of the days that he travelled to X’s
United States office for the purpose of engag-
ing in employment with Corporation X be-
cause he commuted to his place of employ-
ment within the United States on more than
75% of the workdays during the working pe-
riod (69 workdays in the United States/66
workdays in the working period=89.4%).

Example 2. C, who lives in Canada, con-
tracted with a resort located in the United
States to provide snow-skiing instructions
for the resort’s customers for two skiing sea-
sons, the first beginning on November 15,
1987, and ending on March 15, 1988, and the
second beginning on November 15, 1988, and
ending on March 15, 1989. On 90 days in each
of the two skiing seasons, C travelled in the
morning from Canada to the resort to pro-
vide skiing instructions pursuant to the con-
tract. C returned to Canada on each of those
evenings. On 20 days during each of the two
skiing seasons, C worked in Canada. C is not
considered to have been present in the
United States on any of the days that she
travelled to the United States to provide ski
instructions in either the first working pe-
riod beginning on November 15, 1987, and
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ending on March 15, 1988, or the second work-
ing period beginning on November 15, 1988,
and ending on March 15, 1989, because she
commuted to her employment within the
United States on more than 75% of the work-
days during each of the working periods (90
workdays in the United States/110 workdays
in the working period=81.8%).

Example 3. D, who lives in Canada, is the
sole proprietor of a wholesale lumber busi-
ness with offices in both the United States
and Canada. Beginning on January 4, 1988,
and ending on February 12, 1988, D commuted
to work in his United States office on 30
days. Beginning on February 15, 1988, and
ending on March 25, 1988, D commuted to
work in his Canadian office on 30 days. Be-
ginning on March 28, 1988, and ending on May
27, 1988, D commuted to work in his United
States office on 45 days. Subsequent to May
27, D did not commute to the United States
on any other days in 1988. D is considered to
have been present in the United States on
each day that he travelled to his office in the
United States because D did not commute to
the United States office on more than 75% of
the workdays during the working period be-
ginning on January 4, 1988, and ending on
May 27, 1988 (75 workdays in the United
States/106 workdays in the working
period=71.4%).

(f) Determination of excluded days ap-
plies beyond year of determination. If a
day of presence is excluded under this
section, then that day shall not be
taken into account in the current year
or the first or second preceding year.

[T.D. 8411, 57 FR 15245, Apr. 27, 1992; 57 FR
28612, June 26, 1992; 57 FR 37190, Aug. 18, 1992;
as amended by T.D. 8733, 62 FR 53386, Oct. 14,
1997]

§301.7701(b)-4 Residency time periods.

(a) First year of residency. An alien in-
dividual who was not a United States
resident during the preceding calendar
year and who is a United States resi-
dent for the current year will begin to
be a resident for tax purposes on the
alien’s residency starting date. The
residency starting date for an alien
who meets the substantial presence
test is the first day during the calendar
year on which the individual is present
in the United States. The residency
starting date for an alien who meets
the lawful permanent resident test
(green card test), described in para-
graph (b)(1) of §301.7701(b)-1, is the first
day during the calendar year in which
the individual is physically present in
the United States as a lawful perma-
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nent resident. The residency starting
date for an alien who satisfies both the
substantial presence test and the green
card test will be the earlier of the first
day the individual is physically present
in the United States as a lawful perma-
nent resident of the United States or
the first day during the year that the
individual is present for purposes of the
substantial presence test. (See
§301.7701(b)-9(b)(1) for the transitional
rule relating to the residency starting
date of an alien individual who was a
lawful permanent resident in 1984. See
also §301.7701(b)-3 for days that may be
excluded.)

(b) Last year of residency—(1) General
rule. An alien individual who is a
United States resident during the cur-
rent year but who is not a TUnited
States resident at any time during the
following calendar year will cease to be
a resident for tax purposes on the indi-
vidual’s residency termination date.
Generally, the residency termination
date will be the last day of the cal-
endar year.

(2) Ezceptions. Notwithstanding para-
graph (b)(1) of this section, the resi-
dency termination date for an alien in-
dividual who meets the substantial
presence test is the last day during the
calendar year that the individual is
physically present in the United States
if the individual establishes that, for
the remainder of the calendar year, the
individual’s tax home was in a foreign
country and he or she maintained a
closer connection (within the meaning
of §301.7701(b)-2(d)) to that foreign
country than to the United States.
Similarly, the residency termination
date for an alien who meets the green
card test is the first day during the cal-
endar year that the alien is no longer a
lawful permanent resident if the indi-
vidual establishes that, for the remain-
der of the calendar year, his or her tax
home was in a foreign country and he
or she maintained a closer connection
to that foreign country than to the
United States. The residency termi-
nation date for an alien who satisfies
both the substantial presence test and
the green card test for the current
year, will be the later of the first day
the individual is no longer a lawful per-
manent resident of the United States
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